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CHAPTER 858. PROCUREMENT AND CONTRACT MANAGEMENT
REQUIREMENTS FOR PURCHASE OF GOODS AND SERVICES FOR
VOCATIONAL REHABILITATION SERVICES

PROPOSED RULES WITH PREAMBLE TO BE SUBMITTED TO THE TEXAS
REGISTER. THIS DOCUMENT WILL HAVE NO SUBSTANTIVE CHANGES BUT IS
SUBJECT TO FORMATTING CHANGES AS REQUIRED BY THE TEXAS REGISTER.

ON FEBRUARY 4, 2020, THE TEXAS WORKFORCE COMMISSION PROPOSED THE
RULES BELOW WITH PREAMBLE TO BE SUBMITTED TO THE TEXAS REGISTER.

Estimated Publication Date of the Proposal in the Texas Register: February 21, 2020
Estimated End of Comment Period: March 23, 2020

The Texas Workforce Commission (TWC) proposes the following new sections to Chapter 858,
relating to VVocational Rehabilitation Services Contract Management Requirement:

8858.1 and §858.2

TWC proposes amendments to the following sections of Chapter 858, relating to VVocational
Rehabilitation Services Contract Management Requirement:

88858.3, 858.4, and 8858.7 - 858.16

TWC proposes the repeal of the following sections of Chapter 858, relating to VVocational
Rehabilitation Services Contract Management Requirement:

88858.1, 858.2, 858.5, and 858.6

PART I. PURPOSE, BACKGROUND, AND AUTHORITY
PART Il.  EXPLANATION OF INDIVIDUAL PROVISIONS
PART IlIl.  IMPACT STATEMENTS

PART IV. COORDINATION ACTIVITIES

PART I. PURPOSE, BACKGROUND, AND AUTHORITY

The purpose of the proposed Chapter 858 rule change is to align the chapter with TWC's
operation of the Vocational Rehabilitation (VR) services program. Texas Labor Code §351.002
transferred the administration of VR services from the Texas Department of Assistive and
Rehabilitative Services (DARS) to TWC, effective September 1, 2016.

To ensure continuity and avoid any impact on customers, the administrative rules shared by all
DARS programs were duplicated into Chapters 850, 857, and 858 of TWC's rules upon transfer of
the programs. Because the rules established DARS' administrative framework and served all DARS
programs, they overlap certain existing TWC administrative rules and contain references to programs
that were not transferred to TWC.
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To streamline TWC rules and accurately reflect TWC's program administration, several amendments
are needed to integrate and align overlapping sections and update outdated terms and procedures to
align with TWC's current program operation. This will help to ensure the health and safety of VR
customers, as well as help to ensure that Texans receive the best value for the expenditure of
available public funds for VR services.

In keeping with the goal of protecting the health and safety of VR customers and ensuring that
Texas receives the best value for the expenditure of available public funds for VR services, TWC
understands that the VR services program is a recognized health and human services entity and
the express authority for procuring goods and services through a noncompetitive process,
referred to as an enrollment contract, transferred to TWC with the VR services function. The
definition of an enrollment contract is found in Texas Administrative Code (TAC) 1 TAC
8391.103(8).

PART Il. EXPLANATION OF INDIVIDUAL PROVISIONS

(Note: Minor editorial changes are made that do not change the meaning of the rules and,
therefore, are not discussed in the Explanation of Individual Provisions.)

TWC proposes the following amendments to Chapter 858:

8858.1. Purpose and Applicability
Section 858.1 is repealed because the language on purpose and applicability is unnecessary and
inconsistent with TWC's current rulemaking framework.

8858.1. Definitions
New 8858.1 updates and retains the applicable definitions from 8858.2, which is currently
proposed for repeal, to reflect TWC's current operation of the VR program.

8858.2. Definitions
Section 858.2 is repealed to accommodate reorganization of the subchapter.

8858.2. Noncompetitive Open Enrollment Solicitation
New 8858.2 adds new language from the proposed repeal of Chapter 857, that authorizes the use
of open enrollment solicitations.

8858.3. General Requirements for Contracting

Section 858.3 is amended to remove, update, combine, or add language and provisions accounted
for in the standard terms and conditions of VR services contracts, the VR Standards for Providers
on TWC's website, and TWC's contracting policies and procedures.

8858.4. Complaints

Section 858.4 is amended to add language specifying that TWC is the administrative agency for
directing complaints and requiring contractors to verify that the information they provide to
customers for directing complaints is current and accurate.
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8858.5. Record Requirements

Section 858.5 is repealed; retention and production of contractor records is required and covered
by TWC’s Financial Manual for Grants & Contracts Appendix K: Record Retention & Access
Requirements.

8858.6. Access to Contractor Facilities and Records
Section 858.6 is repealed. Access to contractor records is required and covered by the Financial
Manual for Grants & Contracts Appendix K: Record Retention & Access Requirements.

8858.7. Contract Monitoring
Section 858.7 is amended to update terminology and to highlight contractor responsibility
regarding the monitoring and review of contracts under this chapter.

8858.8. Corrective Action Plan

Section 858.8 is amended to update terminology and to highlight contractor responsibility
regarding a corrective action plan. Language has been added to require that the corrective action
plan be acceptable to TWC and that contractors remedy all deficiencies or violations in a timely
manner.

§858.9. Adverse Actions

Section 858.9 is amended to update terminology and to add language that includes substantiated
claims of fraud against a contractor and failure to submit a corrective action plan as reasons for

which TWC may impose adverse actions against a contractor. Language has been modified for

clarity and consistency and to reflect TWC's current operation of the VR services program.

8858.10. Debarment and Suspension of Contractors
Section 858.10 is amended to update terminology and clarify the general length of debarment.
Subsection (d) has been modified to clarify when TWC may suspend contracts.

8858.11. Causes and Conditions of Debarment

Section 858.11 is amended to remove language stating that paragraph (3)(B) applies only to
actions occurring after the effective date of these rules. Additionally, language has been updated
for clarity and consistency with existing contract language and to reflect TWC's current
operation of the VR services program.

8858.12. Causes and Results of Suspension

Section 858.12(b) is amended to update terminology and to clarify the possible results of
suspension. Additionally, language has been updated to reflect TWC's current operation of the
V/R services program.

§858.13. Evidence for Debarment
Section 858.13 is amended to update terminology to reflect TWC's current operation of the VR
services program.
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8858.14. Notice for Debarment or Suspension
Section 858.14 is amended to update terminology to reflect TWC's current operation of the VR
services program.

§858.15. Appeals

Section 858.15(b) is amended to update terminology and to clarify that a notice of adverse action
rendered by TWC is final for all purposes unless the contractor files an appeal not later than 28
calendar days after the date the initial adverse action is sent to the contractor. Additionally,
language has been added giving TWC the discretion to grant a contractor's request for an
extension of the period in which to file a notice of appeal of an adverse action upon showing of
good cause. The term "appellant” has been replaced with the term "contractor.”

8858.16. Request for Reconsideration
Section 858.16 is amended to update terminology and be consistent with changes in §858.15.
The term "appellant” has been replaced with the term "contractor.”

PART IIl. IMPACT STATEMENTS
Chris Nelson, Chief Financial Officer, has determined that for each year of the first five years the
rules will be in effect, the following statements will apply:

There are no additional estimated costs to the state and to local governments expected as a result
of enforcing or administering the rules.

There are no estimated cost reductions to the state and to local governments as a result of
enforcing or administering the rules.

There are no estimated losses or increases in revenue to the state or to local governments as a
result of enforcing or administering the rules.

There are no foreseeable implications relating to costs or revenue of the state or local
governments as a result of enforcing or administering the rules.

There are no anticipated economic costs to individuals required to comply with the rules.

There is no anticipated adverse economic impact on small businesses, microbusinesses, or rural
communities as a result of enforcing or administering the rules.

Based on the analyses required by Texas Government Code §2001.024, TWC has determined
that the requirement to repeal or amend a rule, as set forth by Texas Government Code
82001.0045, does not apply to this rulemaking. Additionally, Texas Labor Code 8352.101
requires TWC's three-member Commission (Commission) to adopt rules necessary to integrate
the VR programs, including recommending adopting rules to implement the integration.
Therefore, the exception identified in §2001.0045(c)(9) also applies.

Takings Impact Assessment
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Under Texas Government Code, §2007.002(5), "taking" means a governmental action that
affects private real property, in whole or in part or temporarily or permanently, in a manner that
requires the governmental entity to compensate the private real property owner as provided by
the Fifth and Fourteenth Amendments to the US Constitution or the Texas Constitution, §17 or
819, Article I; or an action that restricts or limits the owner's right to the property that would
otherwise exist in the absence of the governmental action, and is the producing cause of a
reduction of at least 25 percent in the market value of the affected private real property,
determined by comparing the market value of the property as if the governmental action is not in
effect with the market value of the property as if the governmental action is in effect. The
Commission completed a Takings Impact Analysis for the proposed rulemaking action under
Texas Government Code 82007.043. The primary purpose of this proposed rulemaking action, as
discussed elsewhere in this preamble, is to align Chapter 858 with TWC's operation of the VR
services program.

The proposed rulemaking action will not create any additional burden on private real property.
The proposed rulemaking action will not affect private real property in a manner that would
require compensation to private real property owners under the US Constitution or the Texas
Constitution. The proposed rulemaking also will not affect private real property in a manner that
restricts or limits an owner's right to the property that would otherwise exist in the absence of the
governmental action. Therefore, the proposed rulemaking will not cause a taking under Texas
Government Code, Chapter 2007.

Government Growth Impact Statement

TWC has determined that during the first five years the proposed amendments will be in effect:
--the proposed amendments will not create or eliminate a government program;
--implementation of the proposed amendments will not require the creation or elimination of
employee positions;

--implementation of the proposed amendments will not require an increase or decrease in future
legislative appropriations to TWC;

--the proposed amendments will not require an increase or decrease in fees paid to TWC,;

--the proposed amendments will not create a new regulation;

--the proposed amendments will not expand, limit, or eliminate an existing regulation;

--the proposed amendments will not change the number of individuals subject to the rules; and
--the proposed amendments will not positively or adversely affect the state's economy.

Economic Impact Statement and Regulatory Flexibility Analysis

TWC has determined that the proposed rules will not have an adverse economic impact on small
businesses or rural communities, as these proposed rules place no requirements on small
businesses or rural communities.

Mariana Vega, Director, Labor Market and Career Information, has determined that there is no
significant negative impact upon employment conditions in the state as a result of the rules.

Cheryl Fuller, Director, Vocational Rehabilitation Division, has determined that for each year of
the first five years the rules are in effect, the public benefit anticipated as a result of enforcing the
proposed rules will be to update outdated terms and procedures to align with TWC's current VR
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services program operation; to ensure the health and safety of VR customers; and to help ensure
that Texans receive the best value for the expenditure of available public funds for VR services.

TWC hereby certifies that the proposal has been reviewed by legal counsel and found to be
within TWC's legal authority to adopt.

PART IV. COORDINATION ACTIVITIES

In the development of these rules for publication and public comment, TWC sought the
involvement of the 28 Local Workforce Development Boards (Boards) in Texas. TWC provided
the concept paper regarding these rule amendments to the Boards for consideration and review
on June 14, 2018. TWC also conducted a conference call with Board executive directors and
Board staff on June 22, 2018, to discuss the concept paper. During the rulemaking process, TWC
considered all information gathered in order to develop rules that provide clear and concise
direction to all parties involved.

Comments on the proposed rules may be submitted to TWC Policy Comments, Workforce
Program Policy, Attn: Workforce Editing, 101 East 15th Street, Room 459T, Austin, Texas
78778; faxed to (512) 475-3577; or emailed to TWCPolicyComments@twec.state.tx.us.
Comments must be received or postmarked no later than 30 days from the date this proposal is
published in the Texas Register.

The rules are proposed under Texas Labor Code §301.0015 and 8302.002(d), which provide
TWC with the authority to adopt, amend, or repeal such rules as it deems necessary for the
effective administration of TWC services and activities.

The proposed rules affect Title 4, Texas Labor Code, particularly Chapters 301, 302, 351, and
352.
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8858.1 Definitions.

In addition to the definitions contained in 8800.2 of this title, the following words and

terms, when used in this chapter, have the following meanings, unless the context clearly

indicates otherwise.

(1)

Amendment--A formal revision or addition to a contract.

(2)

Bid--An offer to contract with the state submitted in response to a bid

invitation.

(3) Contract--A written agreement between the Agency and a contractor by the

(4)

terms of which the contractor agrees to provide goods or services, by sale or
lease to or for the Agency for Vocational Rehabilitation (VR) customers.

Contract records--All financial and programmatic records, supporting

(5)

documents, papers, statistical data, or any other written or electronic materials
that are pertinent to each specific contract instrument.

Contractor--An individual holding a written contract.

(6)

Corrective action plan--Specific steps to be taken by a contractor to resolve

(7)

identified deficiencies and/or to address concerns that the contracting agency
has regarding the contractor's compliance with contract terms or other
applicable laws, rules, or regulations. The corrective action plan may also
focus on improving contractor performance (as it relates to service delivery,
reporting, and/or financial stability).

Debarment--The termination of the ability to continue an existing contract, to

(8)

receive a new contract, to participate as a contractor or subcontractor, to
provide goods or services to Agency Vocational Rehabilitation (VR) customers
either directly or indirectly while working for an Agency contractor, or to
make a bid, offer, application, or proposal for an Agency contract.

Effective date--The date of complete execution of the contract or the date upon

(9)

which the parties agree that the contract takes effect.

Individual--Any individual, corporation, partnership, association, unit of

(10)

government, or legal entity, however organized, or any portion thereof.

Program--Agency activities that are designed to deliver services or benefits

(11)

provided by statute.

Respondent--An individual against whom the Agency has initiated a

debarment or suspension action.
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(12) Subcontract--A written agreement between the original contractor and a third
party to provide all or a specified part of the goods, services, work, and/or
materials required in the original contract.

(13) Suspension--The temporary discontinuance of a contractor's authorization to
conduct business with the Agency.

8858.2. Noncompetitive Open Enrollment Solicitation.

General. The Agency may acquire goods or services through a noncompetitive open
enrollment solicitation and enter into enrollment contracts with qualified contractors.

(1) An open enrollment solicitation must be conducted in an open and fair manner

that reasonably provides interested, qualified contractors with an equal
opportunity to obtain a contract or do business with the Agency.

(2) The Agency may consider past performance when determining whether to
award a contract to an applicant.

8858.3. General Requirements for Contracting.

(@) To contract with BARSthe Agency for VR goods and services, the contractor must:

(1){8) ensure that:

- staff members providing services are competent, professionatly ethical,
ala ifind faor nocitin A ifi 1 a H ala an

meet all gualification requirements established by stateAgency policy
and regulations;—Fhe-contractor-must ensure-that

10
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(B) all staff members meet minimum qualifications:- at application and
throughout the term of the contract;

(C) staff credentials supporting these-qualifications must-beare on file at the
time of hire and maintained throughout the term of the contract; and

(D) staff credentials must-beare made available to BARSAgency staff
members-upon request;

(2)€9) provide for such fiscal control and fund accounting as may be necessary to
ensure proper disbursement and accounting of funds provided by BARSthe
Agency-and in accordance with BARSAgency policies; and maintain financial
and other contract records according to recognized fiscal and accounting
practices such as the Generally Accepted Accounting Principles (GAAP);

aecordingtocertify on or before the termseffective date of the contract that the
contractor has and will maintain adequate operating funds for conducting

business;:

" | acilitg i which coryi ol ic:

(4)&3) have anand maintain adequate staff to provide services on the effective date
of the contract;

(5)44) notify BARS-and-HHSCthe Agency in writing of changes to eentraetcontact
information according to the requirements of the contract. Unless otherwise
specified in the contract, the contractor must notify BARS-and-HHSCthe

Agency:

(A) within 10 calendar days after any address change, including of the
location of the contractor's office, physical address, or mailing address;

11
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(B) immediately of any change in administrator or director; and

(C) within seven working days of any change in the contact telephone
number designated in the contract;-ané

(6)E25) report any suspected violation of rules or laws to the appropriate

investigative authority. This includes reporting abuse-neglectand-exploitation

(b)e} A contractor erpetential-contracter-may not offer, give, or agree to give aBARSan
Agency employee anything of value.

(c){d} A contractor or petential-contractorapplicant may not engage in any activity that
presents a real or apparent conflict of interest and must provide written attestation

that no real or apparent conflicts of interest exist before execution of a contract with
the Agency.

(d)¢e) Pursuant to Texas Government Code 8572.054(b), certain Agency employeesA

former-DARS-employee may not represent or receive compensation from any
persenindividual concerning any contractual matter in which the former employee

participated during his or her employment with the state.

(e){f) The AgencyBARS may choose not to enter into a contract:

(1) when, in BARS'the Agency's opinion, the contractor; petential-contractor-or a
controlling party has a documented, unsatisfactory history in contracting with

DBARSthe Agency or with another health-and-human-servicesstate agency;

(2) if the contractor-erpetential-contractor:

(A) subcontracts any direct care services without specific authorization from
BARS-and-HHSCthe Agency; and/or

(B) assigns or transfers the contract without the Agency's prior written
approval-of BARS-ard-HHSC-.

(f) The Agency may obtain criminal history information from the Texas Department of
Public Safety and may use this information in awarding and administering Agency

12
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contracts. When the Agency uses the information, the terms and conditions of use are
included in the affected contracts

(g) DBARS-erHHSCassighs-theeffective-date-ef-a-contract-Goods or services purchased

or reimbursed by the Agency may be inspected or monitored at the discretion of the

Aqgency.

(h)) BARS-er-HHSCThe Agency may require corrective action, suspend-consumer
referrals.-remove or reassign active customers to other contractors for services and/or

impose an adverse action against a contractor for failure to comply with the terms of
the contract and/or BARS-erHHSCAgency rules, policies, and procedures.

(){H A contractor must participate in orientation relating to BARS-and-HHSCAgency
contract requirements before providing goods or services under a contract for the
first time.

()€} A contractor shall ensure that any facility in which services are provided includes

ameong the-staff-members—or-shall-obtainthe servicesof peeople  ableto
communicate in the native language of applicants-and-censumers, recipients of

service, and other eI|Q|bIe |nd|V|duaIs Who have Ilmlted Engllsh speaking-ability-and

eens&meﬁrgrofluency

(k)h Contractors-that-previde-vecational-rehabiitation-services shall take affirmative

action to employ and advance in employment qualified individuals with disabilities.

§858.4. Complaints.

Upon request from-the-consumer a customer, the contractor must netifyprovide the
eensumerofcustomer with the appropriate name, mailing address, and telephone number
of DARS-forthe-purpose-of directingto direct complaints to the Agency. The contractor
must verify that the name, mailing address, and telephone number it provides to the
customer are current and correct.

13
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§858.7. Contract Monitoring.

(@) Any service purchased or reimbursed by BARSthe Agency may be monitored at the
discretion of BARS-erHHSCthe Agency.

(b) -BARS-anrd-HHSCThe Agency may conduct compliance monitoring reviews of the
contractor's services to determine if the contractor is in compliance with the contract
and with program rules and requirements. These reviews are conducted at the
location where the contractor is providing the services unless BARS-er-HHSCthe
Agency specifies a different location. BARS-ard-HHSCThe Agency shall assess
contractor performance based on contract standards.

14
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(c) The Agency may expand a compliance monitoring review period or any requested

review sample at any time.Buring-the-monitoringreview,the-contractormust

(d)g) The AgencyBARS-and-HHSE may conduct a fiscal monitoring review:

1)
)
(3)
(4)
(5)

in conjunction with a compliance monitoring review;
independent of a compliance monitoring review;
when a contract is terminated;

as a result of a complaint; or

at other times, as BARS-orHHSCthe Agency considers necessary.

1) Fiscal-monitoring is designed ot

15
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(e)y TheBARS-and-HHSCAgency may use sampling methods in monitoring and

auditing contracts.

(O The eentractorcontractor has the burden of proof in establishing entitlement to

payments made under the contract.

§858.8.

§858.9.

(a)

Corrective Action Plan.

Fhelf requested by the Agency, the contractor must prepare and implement a
corrective action plan to address and remedy all deficiencies or violations in a timely
manner in response to findings of deficiencies by BARS-er-HHSCthe Agency or
other federal or state oversight authorities. The corrective action plan must be
negotiated-to-the-satisfaction o DARS-ard- HHSC-DARS-orHHSCacceptable to the
Agency. The Agency may subsequently monitor and document the contractor's
compliance with the corrective action plan as accepted.

Adverse Actions.

DARS-erHHSCThe Agency may impose an adverse action when the contractor fails
to follow the terms of the contract or fails to comply with BARS-erHHSCAgency
rules, policies, and procedures. BARS-erHHSCThe Agency may impose adverse
actions for reasons including, but not limited to:

(1) DBARS-erHHSC'sthe Agency's determination that eensumerone or more
customers' health and safety has been or is jeopardized,;

(2) the contractor's failure to submit an acceptable written corrective action plan as
requested by the Agency or failure to comply with #san accepted corrective
action plan;

(3) the contractor's failure to follow an agreed-upon audit resolution payment plan;
(4) the contractor's failure to submit an acceptable cost report, if applicable;

(5) the contractor's failure to comply with the contract erpregram-requirements;

16



O©oOoO~NOoO oIk WwWN -

(6)

(7)

(8)

(9)

the contractor's failure to maintain a current required license or the contractor
allowing the expiration of any required license, if applicable;

the contractor's relocation to a new facility address that does not have the
appropriate license, if applicable;

the contractor's exclusion from contracting with BARS;-the Agency or any
health and human services program;-efrthe-federal-government-or;

debarment or exclusion from a federal program;

(10) avalidated report{s} or reports of abuse, neglect, or exploitation when-the

perpetrateriswhere an owner, employee, or volunteer who has direct access to
cohsumers-customers is the perpetrator of, or enables, the abuse, neglect, or
exploitation of a customer:;

(11) substantiated claims of fraud against a contractor; and

(12) any other cause of so serious or compelling a nature that it affects the

contractor's ability to perform under the contract or presents an imminent risk
of harm to or liability for the Agency.

(b) FypesofThe Agency may take the following adverse actions-may-taclude::

1)

)

(3)

(4)

Recoup money that the contractor owes as a result of overpayments or other

bllllnq |rreqular|t|es -Reeeupment—DARS—elLHHSG—eemets—meney—the

Place a vendor hold on Mender-hold-BARS-or HHSC withholds-the

contractors-contract-payments—BDARS-or-HHSC-may-put-one or all ef-the
contractor's contracts-en-vender-hold—The-vendor-held-is-, which must be

released when BARS-erHHSCthe Agency determines that the contractor has
resolved the issue or issues causing the hold;-reasen{s)forthe-hold—tn-addition

to-the-ronseps—sind-n-stbseatiop-f-etthissoeton-SLRS-ar HES Sy
Llolopenn oo e e e copdean e o

Deny all or part of a claim;Benial-efclaim-—DARS-er HHSC-deniespayment-in
hol F Lairn filod withi e limits.

Direct the contractor to suspend or terminate a subcontractor's participation in

the provmon of qoods Or Services; éuspenaen—ef—s&bem#aeteps—pamem

17
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2

3

4 (5)

5

6

7

8

9 (6)
10
11
12
13
14
15 (7) _Debar the contractor’s right to contract or conduct business with the Agency,
16 in any capacny, for a specmed perlod of tlme or-DeIeaFmem—DAR%er—HHSG
17 anV-capacity
18
19
20
21
22 (8) Take any other less severe action or actions, which the Agency determines
23 necessary to ensure the contractor’s compliance with the underlying contract,
24 after considering the circumstances of a particular case.
25
26 8858.10. Debarment and Suspension of Current-and-Petential-Contractor
27 RightsContractors.
28
29 (@) Debarment and suspension apply to contracts.Reguirements-in-this-sectionapphy-to
30 atbtypes-of contracts with-DARS:
31
32
33 (b) Debarment shall be imposed for a period commensurate with the seriousness of the
34 cause(s). Generally, debarment should not exceed three years, except for violations
35 of 41 USC Chapter 81 Drug Free Workplace. If a suspension precedes a debarment,
36 the suspension period shall be considered in determining the debarment period. The
37 Agency may extend the debarment for an additional period, if the Agency determines
38 that an extension is necessary to protect the Agency's interest. However, a debarment
39 may not be extended solely upon the facts and circumstances upon which the initial
40 debarment action was based. If debarment for an additional period is determined to
41 be necessary, the same procedures to impose an initial debarment shall be followed
42 to extend the debarment Debacemem—w—the%enmﬂanenef—ngh%s—teeenme%n
43 3
44
45
46

18



O©oOoO~NOoO oIk WwWN -

(c) A suspension is in effect until an investigation, hearing or trial is concluded and the
Agency determines the contractor’s future ability to contract or subcontract with the

Agency Suspenaen%thetemperary—wspenslencﬁareemraeteesoppetentral

(d) The Agency may suspend a contractor's contract if the Agency suspects that grounds
may exist for debarment.

(e){e} For purposes of both debarment and suspension of contractual-rights, DARS-6f
HHSGa contract the Aqencv may |mpute the conduct of an—rnd+wdual—eerperauer+

Evenan |nd|V|duaI even though the underlylng conduct may have occurred whlle an

individual-corporation-partnership,-or-etherassociationthe respondent was not
assomated with the contractoreppetentraLeentraeter—suspenerenef—eentraewal

§858.11. Causes and Conditions of Debarment.

(@) The Agency may—BARS-orHHSC-may remeve-contractualrightsfrom-anindividual—a
corporation—a-partnership-era-division-ofdebar a contractor erlegal-entity-for

eausesreasons including the following:

(1) Being adjudicated as betnrg-feundguilty, pleading guilty, pleading nolo contendere, or
receiving a deferred adjudication in a criminal court relating to:

(A) Obtaining, ebtaining;-attempting to obtain, or performing a public or
private eentractorcontract or subcontract;

19
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(B)

(©)

(D)

(E)

(F)

Engaging engaging-in embezzlement, theft, forgery, bribery, falsification
or destruction of records, fraud, receipt of stolen property, making false
statements or claims, tax evasion, or any other offense indicating moral
turpitude or a lack of business integrity or honesty;

Use or possession of being-rvelved-with-dangerous-drugs,-controlled or

illegal substances, or other drug-—-related offense;

Violating wielating federal antitrust statutes arising from submitting bids
or proposals;

Committing eemmitting an offense involving physical or sexual abuse or
neglect; or

Committing an offense involving the direct support or promotion of

human trafficking.

(2) Being being-debarred from contracting by any unit of the federal governmenterany
whit-efaor state government;

(3) Violating Agencyvielating DARS-er-HHSE contract provisions, including failing to

perform according to the terms, conditions, and specifications, or within the time
Hmit(s)-specified, in aBARS-er-HHSCan Agency contract, including, but not limited
to, the following:

(A)

(B)

Failing fathing-to abide by applicable federal and state statutes, rules,
regulations, policies, and procedures, such as those regarding
persensindividuals with disabilities and those regarding civil rights;

Having having-a record of failure to perform or of unsatisfactory
performance according to the terms of one or more contracts or
subcontracts, if that failure or unsatisfactory performance has occurred
within five years preceding the determination to debar. Fhis

these-rules—Failure to perform and unsatisfactory performance
tneludesinclude, but are not limited to, the following:
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(i) Failingfathng-to correct contract performance deficiencies after
receiving written notice about them from BARSHHSC;the Agency
or theirits authorized agents;

(i) Failingfathng-to repay or make and feHew-through-withcomplete
arrangements satisfactory to BARS-orHHSCthe Agency to repay

identified overpayments or other erroneous payments, or assessed
liquidated damages or penalties;

(iii) FailingfaHng-to meet standards that are required for licensure or
certification, or that are required by state or federal law, BARS-or

HHSC rules-orstandards-incorporated-in-contracts
Agency policy concerning BARS-contractscontractors;

(iv) FailingfaHing to execute contract amendments required by BARS-e¢
HHSCthe Agency;

(v) BillingbtHing for services or merehandisegoods not provided to the
consumercustomer;

(vi)fwH) Submitting submitting a false report or misrepresentation which,
if used, may increase individual or statewide rates or fees;

(vi)fwy Charging customers eharging-consumer-orpatient fees contrary
to BARS-erHHSCAgency rules or policy;

(viil)€he Failing fathing to notify and reimburse BARSthe Agency or its
agents for services BARSthat the Agency paid for when the
contractor received reimbursement from a liable third party;
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(4)

(5)

(6)

(7)

(Ix)64) Failing fatting to disclose or make available; upon demand; to
BARSthe Agency or its representatives (including appropriate
federal and state agencies) records that the contractor is required to
maintain;

()4 Failing faiting to provide and maintain services within standards
required by statute, regulationrequlations, or contract; or

(xi)p<H) Violating vielating the Texas Human Resources, Government
or Labor Code provisions applicable to the eentractcontractor or any

rule or regulation issued under the referenced Code(s)Cede;

Submitting submitting an offer, bid, proposal, or application that contains a
false statement or misrepresentation or omits pertinent facts or documents that
are material to the procurement;

Engaging engaging in an abusive or neglectful practice that results in or could
result in death or injury to the eensumercustomer served by the contractor;-ef

Knowinglykrewinghy and willfully using a debarred person-individual ertegal
entity-as an employee, independent contractor, or agent to-perferm-associated

with any service provided in performance of a contract with BARS-or
HHSC:the Agency:;

Failure to pay a substantial debt or debts, including disallowed costs and

(8)

overpayments, owed to any federal or state agency instrumentality, provided
the debt is uncontested by the debtor or, if contested, provided that the debtor’s
legal and administrative remedies have been exhausted: or

Any other cause of a serious or compelling nature that affects a contractor’s

present or future ability to perform under the contract or that presents an
imminent risk of harm to or liability for the Agency:

(b) In accordance with terms specified by BARS-er HHSC-individuals,parts-of entities-and
entitiesthe Agency, an individual that havehas been debarred may not:

1)

()

receive a contract;

be allowed to retain a contract that has been awarded before debarment;
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3)bid or otherwi ke offors. : tract or subcontract:

(3)(4) participate as a vendor in BARSAgency programs that do not require the
eentraetorindividual to sign a contract or agreement;

(4)  provide goods or services to Agency customers either directly or indirectly
while working for an Agency contractor; or
(5) either directly or through an intermediary, bill to or receive payment from the

Agency for any services or supplies provided by the debarred individual on or
after the effective date of the debarment. The Agency will not pay for any
services ordered, prescribed, or delivered by the debarred individual to Agency
customers after the date of debarment. No costs associated with a debarred
individual, including the salary, fringe benefits, overhead, payments to, or any
other costs associated with an individual who was debarred may be included in
an Agency cost report or any other document that will be used to determine an
individual payment rate, a statewide payment rate, or a fee. Nothing in this
provision shall be construed in a manner that would prevent a debarred
individual, who is also a VR customer, from receiving VR services as a VR
customer.
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8858.12. Causes and CenditionsResults of Suspension.

(a)

The Agency BARS-erHHSGC may suspend a contractor's-or-potential-contractor's
contractualrightscontract whenever DARS-or-HHSC finds-that there-is-a-reasonable

basis-te-believe-that-grounds for debarment exist.

(b) Suspensmn ma%bﬂmpesed—lmmematemtywnl result in one or more of the foIIowmg

(©)

(d)

(€)

(1) The AgencyBARS-erHHSE may withhold payments, wholly or partly,
to the affected-contractor during the period of suspension.

(2) The AgencyBARS-erHHSE may refuse to accept a bid, offer,
application, or proposal from, or to award a contract to, the affected
petential-contractor during the period of suspension.

(3) The AgencyBARS-erHHSE may remove existing customers referred
from or cease referrals-of-additional-consumersreferring customers to
thea suspended entitycontractor and may transfer existing
eenstmerscustomers to other contractors.

If BARS-er-HHSCihe Agency determines that the underlying reasons for suspension
have been resolved in favor of the eontracter, DARS-o-HHSCrespondent, the
Agency must, if applicable:

(1) pay the withheld payments for-any services that were provided during the
suspension and that met the terms of an existing contract; and

(2) resume contract payments and eensumercustomer referrals.
If BARS-er-HHSCihe Agency determines that the underlying reasons for the

suspension haveare not been-resolved in favor of the eentractor- BARS-er HHSC
nstitutesrespondent, the Agency shall institute debarment proceedings.

In accordance with terms specified by BARS-erHHSC-individuals-and-entitiesthe

Agency, an individual whose eentractual-rights-havecontract has been placed in
suspension may not:

(1) receive a contract;

(2) submit an offer, bid, application, or proposal for a contract; or
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(3)

provide goods or services to BARS-erHHSC-consumersAgency customers
either directly or indirectly while working for a-BARSan Agency contractor.

8858.13. Evidence for Debarment-er-Suspension.

debarment-In making a debarment
factors:

(1)

The actual or potential harm or impact that results or may result from the

(2)

wrongdoing.

The frequency of incidents and/or duration of the wrongdoinag.

(3)

Whether there is a pattern or history of wrongdoing.

(4)

Whether an individual is or has been disqualified by an agency of the federal

(5)

government or has not been allowed to participate in state or local contracts or
assistance agreements based on conduct similar to one or more of the causes
for debarment specified in this part.

Whether and to what extent the individual planned, initiated, or carried out the

(6)

wrongdoing.

Whether the individual accepted responsibility for the wrongdoing and

recognized the seriousness of the misconduct that led to the cause for
debarment.
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(7)  Whether the individual paid or agreed to pay all criminal, civil and

administrative liabilities for the improper activity, including any investigative
or administrative costs incurred by the government, and has made or agreed to
make full restitution.

(8) Whether the individual cooperated fully with the government agencies during

the investigation and with any court or administrative action. In determining
the extent of cooperation, the Agency may consider when the cooperation
began and whether the individual disclosed all pertinent information known to
the individual.

(9)  Whether the wrongdoing was pervasive within the individual's organization.

(10)

The types of positions held by the individuals involved in the wrongdoing.

(11)

Whether the individual's organization took appropriate corrective action or

(12)

remedial measures.

Whether the individual's principals tolerated the offense.

(13)

Whether the individual brought the activity cited as a basis for the debarment

(14)

to the attention of the appropriate Agency representative in a timely manner.

Whether the individual fully investigated the circumstances surrounding the

(15)

cause for debarment and, if so, made the result of the investigation available to
the Agency.

Whether the individual had effective standards of conduct and internal control

(16)

systems in place at the time the questioned conduct occurred.

Whether the individual took appropriate disciplinary action against the

(17)

individuals responsible for the activity that constitutes the cause for debarment.

Whether the individual had adequate time to eliminate the circumstances

(18)

within the individual's organization that led to the cause for the debarment.

Other factors related to the contractor's required performance under the

contract that the Agency determines are appropriate to the circumstances of a
particular case.

8858.14. Notice for Debarment or Suspension.

Written notices of suspension or debarment must include the following, as applicable:

@)

the grounds for the action;
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()
3)
(4)
()

the length of the debarment;
the conditions that might cause a suspension to be released,
a statement explaining the effect of the suspension or debarment; and

a statement as toef whether the suspension or debarment is in effect for all

Agency contractsthreugheut-BARS or just forin a particular Agency
contractBARS-program.

§858.15. Appeals.

(&) A contractor has-the-righttemay appeal anyan initial adverse action
impesedrendered by the Agency under 8858.9 of this chapter by hand delivery, mail,

common carrier, facsimile (fax) transmission, or other method approved by the

Agency in writingBARS. A contractor shall only submit an appeal by hand delivery,

mail, or common carrier to the Agency as directed on the Contractor Notice of

Appeal Rights (VR 1309). An appeal sent by unapproved methods or to a different

address will not be considered by the Agency as a valid appeal.

(b) _ The Agency's initial adverse action is final for all purposes unless the contractor

files an appeal not later than 28 calendar days after the date on which the initial

adverse action is mailed, sent by electronic mail, or sent by facsimile to the

contractor. The timeliness of an appeal is subject to the rules and procedures set out

in the Unemployment Insurance rules at 40 TAC Chapter 815, except to the extent

that such sections are clearly inapplicable or contrary to provisions set out under the

Chapter 858 rules or the contract between the parties. Fo-appeal-an-adverse-action;

(c)fd} To be considered, the appeal must include the following:
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(d)

(1) A statement of facts describing how aan Agency decision, action, or inaction
by-BARS deviated from contract terms, published policy, or state or federal
laws or regulations;

(2) The appeHantscontractor's claim, including pertinent contract sections;

(3) A statement of the issuefs) or issues in dispute;

(4) A brief statement about why BARS deeistenthe Agency's initial adverse
action is wrong;

(5) Copies of evidence or documentation supporting the appeal; and
(6) The action requested.

The contractor may supplement its appeal after being perfected but before the

(e)

Agency rendering a decision on the merits.

As part of the appeal, the contractor may also request a meeting with the Agency.

Whether a meeting will be granted is at the Agency's discretion. The meeting request

should include a description of any special accommodations needed for the
contractor, witnesses, or representatives. At the meeting, the contractor may:

(1)  be represented by an individual of the contractor's selection; and

(2) present evidence and information to support the contractor's position.

() The Agency will notify the contractor whether its appeal has been perfected and has

(@)

met the requirements in subsection (c) for consideration on its merits. If the appeal

does not meet the requirements-ef-this-chapter- BARS-will-netify, the appellantthat
theirreguest-foran-appeal iswill be denied-because-it-did-not-meetrequirements, and

the initial adverse action will be the Agency's final decision.

An Aqency appeal deC|5|on DAR%—pmwdesawn&en@eemen—te—the&ppeuam

45becomes flnal 14 days after the date DAR%—Feeewe&the appeal—appeal deC|5|on is

28



O©oOoO~NOoO oIk WwWN -

mailed, unless the-appropriate- DARSrepresentative-extends-the-timethe contractor

files a written request for reconsideration before that date.

8858.16. Request for Reconsideration.

(@) The contractor AfterBARS-issues-a-decision-on-an-appeal-the-appeHant-may submit

-writing-a request for reconsideration following the Agency's issuance of the appeal
decision by hand delivery, mail, common carrier, facsimile (fax) transmission, or

other method approved by the Agency in writing-:

(1)

A request for reconsideration shall only be hand delivered, mailed, or sent by

(2)

common carrier to the Agency as directed on the Contractor Notice of Rights
(VR 1309). A request for reconsideration sent by unapproved methods or to a
different address will not be considered a valid request for reconsideration by

the Agency.

The timeliness of a request for reconsideration is subject to the rules and

procedures set out in the Unemployment Insurance rules at Chapter 815 of this
title, except to the extent that such sections are clearly inapplicable or contrary
to provisions set out under these Chapter 858 rules or the contract between the

parties.

(b)fe} ATFhe request for reconsideration mustshall not be granted unless each of the
following three criteria are met:

1)

)

(3)

o cesrbeclnlehoitbepirsncp ol e lollor o s socnc]
reconsideration offering of new evidence, which was not presented as part of

BARS decision-on-an-the original appeal pursuant to §858.15 of this chapter;

there is a compelling reason why the evidence was not presented earlier

specificathy pointout-any-errorsin-the appeal-decision;

there is a specific explanation of how consideration of the evidence would

change the outcome of the decision.speeiy-aH-reliefrequested:-and
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(c)H The Aqencvs deC|5|on on the request for reconsideration |s the flnal decision of the
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